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Disclaimer

THIS PRESENTATION SHOULD NOT BE INTERPRETED

AS PROVIDING LEGAL ADVICE OR TAX ADVICE!

PLEASE CONTACT A CERTIFIED PUBLIC

ACCOUNTANT AND/OR AN ATTORNEY FOR

SPECIFIC ADVICE ON THESE MATTERS.
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TOpiCS - Sellerds options
COvered . Foreclosure Timeline and Process

What is a Short Sale?

What is needed for a successful Short

Sale?
Negotiating Recourse 2 nd Mortgages

Impact on Credit and Future Financing
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Topics
Covered

Twelve issues to consider before listing

a short sale

Deal ing with Sell ersodo BE

A Simple Question & A Game of Three

Rules
Hel p for Ameri caos

Presenter contact Information

Ho me
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Sel |
Options

© N o 0 A~ W

Continue to make mortgage
payments

Sell Property and pay bank
deficiency

loan modification

Short Refinance

Short Sale

Deed in Lieu of Foreclosure
Foreclosure

Combine Short Sale with
Bankruptcy

Follow Foreclosure with
Bankruptcy
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Foreclosure Timeline

PRE PRE
Foreclosure

Borrower/Seller
& Bank

PRE
Foreclosure

Seller,
Bank &
public notice

POST
Foreclosure

Bank & Public

REO =
Bank Owned
Properties

W

Asset Mgmt Dept
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Non -Judicial

Foreclosure Process

Notice of
Default

Notice of
Trustee
Sale

O,

Postponed

. Sold to
Trustee Beneficiary
Sale
(Auction)

Sold to
Third Party

Cancelled
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A Short Sale occurs when the
amount of debt secured by Real

Wh at iS a Estate being sold is greater than
the purchase price being paid for
Short the Real Estate.
7
Sale : - In order for a Short Sale to
close successfully, all

lender(s)/lienholders need to
approve the Short Sale.

- In some instances Lienholders
may NOT forgive the debt that is
secured by the Real Estate.
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What is . Cooperative  Seller

needed for a
successful
Short Sale? Agents

- Knowledgeable Listing/Selling

- Cooperative _ Lender(s)

- Very Patient Buyer

- Experienced, Competent Short

Sale Facilitator
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. Each Lender is different

Negotiating . If Seller defaults on 2 nd mtg,
Recourse lender often sells note to
2 nd collection agency (CA)
Mortgages . CA6s typically dema
payoffs from Seller
- Sell er often cannot
higher payoff demands
- Result

Property goes to Foreclosure or

Seller files for Bankruptcy, typically
allowing the close of the Short Sale
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Impact on Credit and
Future Financing

__________________________________________________________________________________________

Short Sale Foreclosure/ Deed inLieu
© Typically 1 st mtg holders report SS + Foreclosure stays on credit
as fNsettl ement accept ed resordfor 10 years
© Some non fpurchase money2 M mtg - Seller cannot qualify for a new
holders are now selling deficiency mortgage for 5 years from
amounts to collection agencies completion date

who will pursue the Seller
P - Between 5 -7 years, seller can only

- Seller can qualify for a new buy a principal residence and must
mortgage as soon as 2 years from have 10% down and 680 Credit

completion date
P - Between5 -7 years, seller cannot

~ After 2 years seller can purchase buy non -owner or second home
owner, non -owner, and/or second

home. - Deed 4ndieu, seller must wait 4

years for financing with additional
restriction for years 5 -7
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Twelve Issues to
consider before listing
a short sale

nyYouUu DI DNo6T TELL M

| T 'S THE SELLEROS RESPON
DETERMINE WHETHER PURSUING A SHORT
SALE I S I N THE SEL 0S BE

AFTER CONSULTING WITH AP
PROFESSIONALS.




1.

The Seller needs to understand that the
Seller has the right to
lender(s) for a Loan Modlfication to
modi fy the terms of the
loan(s) as an alternative to selling the
Sell er0s property as a




2.

The Seller needs to understand that the
Seller has the right to

lender(s) to agree to a Short Refinance
with a new lender short paying the
Sell eros current | oan
alternative to selling

property as a short sale.



3.

The Seller needs to understand that in
the event of an attempted short sale of

t he Sell erdos property,
guarantee that the lender(s) on the
Sell eros property will a

sale and allow the sale to close
without receiving payment of the full
amount due to the Sell e



4.

The Seller needs to understand that in
the event of a short sale, the Seller
will not receive any cash compensation

from the transaction.



D.

The Seller needs to understand that there may be
tax ramifications associated with a short sale of
the Sell erodos property, | ncl u
to, the receipt of taxable debt forgiveness
Al ncomeo and t he |/RSFormmid09% @ f
for the difference between the full balance of
the Sell erodos I oan(s) and t h
actually received by the lender(s) as a result of
t he Sell erodos short sal



0.

The Seller needs to understand that there also
may be tax ramifications associated with a
forecl osure sale of t
iIncluding, but not limited to, the receipt of
taxable Al ncomeo and
Form 1099 A for the difference between the

h e

t IR&

ful | bal ance of t he Sell

amount of money actually received by the
lender(s) as the result of the sale by the
lender of the foreclosed property.

Se

er

N



/.

The Seller needs to understand that although
t he Sell eros real estate ag
Facilitator should attempt to obtain full
rel ease/ payoff statwus for th
t he Sell eros real estate ag
Facilitator cannot guarantee that a lender
will not seek a judgment against the Seller for
a loan deficiency.



8.

The Seller needs to understan
real estate agent and Short Sale Facilitator
will not and cannot provide the Seller with
legal advice or tax advice regarding the

Sel |l erdos proposed short sal e
to accept full responsibility to seek legal and

tax counsel from other competent
professionals.



9.

The Sell erods r eal estate

Facilitator need to strongly advise the Seller
to seek legal advice from a competent real
estate attorney who is familiar with Short

Sales and foreclosure issues, before the
Seller lists the property as a short sale, to
determine what the likely legal consequences
will be of completing the Short Sale of the
Sell erds property or
property go to foreclosure.

of

age



10.

The Sell eros real estate
Sale Faclilitator need to strongly advise
the Seller to seek legal advice from a
competent real estate attorney who Is
familiar with Short Sales and
foreclosure issues, to review the
contents of the Seller
Short Sale Approval letter(s).



11.

The Selleros real estate age
Facilitator need to strongly advise the Seller
to seek tax advice from a competent tax
professional who is familiar with cancellation
of debt income tax issues, both on a federal and
a state level, before the Seller lists the
property as a short sale, to determine what the
likely tax consequences will be of completing
t he Short Sale of the Sell e
|l etting the Selleros pro
foreclosure.



TAX ASPECTS of
CANCELLATION of
INDEBTEDNESS

Clark Savage



Residential Default

A 1/3 of all FAA loans in delinquency
A Rate of Prime Foreclosures Increasing

Commercial Real Estate

A Significant Foreclosure Activity on the
Horizon
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10% of Sales are from Normal Listings

Trends:
iLiquidati on of CDOGOGs

I Rate of Foreclosures for Commercial and
Residential to Increase
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Considerations of Distressed
Property by Owners

Cash Flow Long-Term
Credit Rating
Relief and Fresh Start (Other Debt)

Tax Ramifications (Not Always the
Priority)

AN =
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COD Income Causes

A Restructuring / Modification
A Foreclosure
A Short Sales

COD income excluded from amount realized
IN sale treatment
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Excluded from Tax Relief from
Seller Financed Debt

Tax Settlement

Unpaid Interest ol f o Woul d
Deducti bl eo
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Approach for Tax Advisor

A Gather The Facts
I Valuation
I Debt Balance(s) / Character and Use
| Basis
I Tax Attributes
i Taxpayer 0s Bal ance She
i Taxpayer 0s Goal s

4/30/2010



Non Business: Tax Attributes

|. Residence

-Qualification Undeg121

-New Rules: Prgata Exclusion
-Past Rental Use (Depreciatiof469)
-Past§1031
-Home Office Deduction
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Business: Tax Attributes

|. Business Property
-Holding Period
-8469 Unused Passive Losses

-History: Acquisition in Date Prior to 1/1/1993
Related Partg1031

-Will there be a loss? (considgt231)
-Net Operating Loss?
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Debt Balances

A Amount: Of Each Debt
A Character: Recourse / Nonrecourse
A Use: Improve Property or Cash Out

4/30/2010
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Tax Consequences
> Drivers

A Recourse

A Non-Recourse

A Nature of the Transaction
A Nature of the Taxpayer

A Special Code Provisions
A The History of the Asset

4/30/2010
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Sale Treatment for Nor

Recourse
A Purchase Money Debt Occupied Residential
(1-4)
A Seller Financed Any
A Non-Recourse by Contract
A No QPRI /8121 Available
A Excluded:Loan Modifications & Short Sales
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Short Sale of NonRecourse Debt

Treated as a Sale of Property
Look for Personal Residence Relief
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Two Step Process For
Recourse Debt

A COD = Debt Over FMV
A Sale = FMV Over Basis

The debt Is allocated among the categdries
cannot be in two places at one time
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4/30/2010

Loan Modification

Recourse & NofRecourse
Treated As
COD
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Tax Relief

ATaxpayero6s Attribute
i §121,8469,81231,81031(f)

A Possible Transactions
I 81001 vs.8108
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COD Exclusions

A Title 11 Case

A Insolvency

A QRPBI

A Qualified Farm Indebtedness

A QPRI

4/30/2010
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Basis

Purchase Price / Improvements
Depreciation History
~ormerg§1031

o o Ix
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When is8108 Applied

A To the Extent Not a Sale Transaction
I Example: Underwater Recourse Loan
Foreclosure or Short Sale

Note: 81001 Applies in Conjunction witg108
or when 8108 Does Not Apply
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8108 Exclusions Available

A Qualified Residential Property
A Qualified Business Property
A Insolvency

A Bankrupt

A Farm Debt
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Priority of 8108 EXxclusions

A Bankrupt (Always First Priority)
A Residential Exclusion: QPRI
A Business Property Exclusion: QRPBI

A Insolvency (Will Trump Business /
Residential Exclusions Upon Taxpayer
Election
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Insolvency Exclusion

A Taxpayers Tend to Hold on to Residence
and Run Through Resources

A Appraisals May Be Needed

A Special Rule: Recourse Debt in Excess of
Secured Property Value

A Quialify: Before Transaction
A After: Taxable COD to Extent of Solvency
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Insolvency:

Home $300,000
Mortgage (400,000)
Insolvent $(100,000)

Excluded to extent of Insolvency

4/30/2010
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Homei FMV $250,000
Mortgage (400,000)
(150,000)
401 (k) 100,000
Insolvency 50,000

4/30/2010
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Insolvency Exception

A Test Solvency Immediately Before the
Cancellation

A Liabilities Exceed FMV of Assets
A Assets Include Exempt and Secured Assets

A Liabilities Included: Recourse & Nen
Recourse to Extent of FMV In Security

4/30/2010 49



Qualified Business
Indebtedness

A COD: 8108
A 8469
A 81231

Apply Tax Provisions in Two Step Process
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Qualified Personal Residence
Indebtedness
A Limit $2,000,000
A Must Fit Residence Definition:163(h)(3)(B)
A Must Be Recourse (Loan Mod / Short Sale)

A May Be Refinance
A Must Be Principal Residence
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What i1s Qualified?

A Debt qualifies as acquisition of
Improvement debt

I Not cash out refi

A Home qualifies as principal residence
I Not vacation rental
I Not second home
I New praration rule

4/30/2010
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Qualifiled Personal Residence

A Exclude $250,000 / $500,000
A Ownership / use (2 out of prior 5 years)

A Allocation to Qualified / Nonqualified
Months (rental conversion after 12/31/2008)
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QPRI T Refinance Problem

A Allocate Relief to Qualified Debt (see
example)

What about the second part: Sale Treatment
FMV $690,000
Tax Basis 690,000
Gain/Loss $ 0
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Recourse Debt

A Refinance of Purchase Moneyt& 2d)
AHEL OCO s

A Special Definition Rule: Rev. Rul. b

I Example: Lender Chooses Nduadicial
Foreclosure on Recourse Debt NOT Recourse

A Short Sale / Loan Modifications
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Fact: Valuation

A What is the Current Value (How Reliable is
the Determination)

A What is the Intended Transaction
(Foreclosure vs. Short Sale)

AfMForecl osure: Be Pr e
Value
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Attribute Reduction

A QPRIi Home / If Continue to Own
A QRPBIi Reduce Basis of Property

A All Others:
I 108 (a)i Basic Rule
I 108 b (5) Special Election
I 10177 Property Rules

4/30/2010
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12.

The Sell erbés real estate agent and
need to strongly advise the Seller to seek legal advice
from a competent bankruptcy attorney who is familiar
with Short Sales and foreclosure issues, before the
Seller lists the property as a short sale, to determine
whether the Seller qualifies for either a Chapter 7 or a
Chapter 13 bankruptcy and, if the Seller qualifies for
bankruptcy, what the likely legal consequences will be
of completing the Short Sale of 't
before or after filing for bankruptcy or of filing for
bankruptcy before or after the

IS sold at a Foreclosure Sale.



The Bankruptcy Process
An Overview

Ralph P. Guenther; Esq.,
Duffy & Guenther - - LLP

No'reliance upon thisjpresentation
may be-made.
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his presentation is not legal advice.
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Systemic Overview of Bankruptcy
Process

£ Bankruptcy system goals
£ Forthedebtor +®#3IUHVK VWDUW"

£ For the creditors  +everybody In
same class of creditors gets treated
equally £+t3OHYHO SOD\LQJ ILHC(
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